Annex 3: Provisions applicable to regulated markets:

General comment: The following material is put forward as a basis for discussions on possible high level principles for “regulated markets”. The services of DG Internal Market have sought to be as extensive as possible in identifying issues related to the implementation of core principles. Some aspects of these provisions may be more suitably addressed in implementing measures, or supervisory convergence processes. The services of DG Internal Market would welcome any comments or suggestions as to the appropriate boundary between matters to be addressed in primary legislation and alternative means of ensuring uniform and legally binding implementation of these principles in respect of the proposals set out in this annex.

Principles governing the authorisation of the market operator:

Competent authorities of the country where the regulated market  is established shall only grant authorisation for the operation of a “regulated market” where they are satisfied that the management and ownership of the market satisfy the following requirements. The competent authority will regularly review compliance with these requirements.
Ref.
Proposed provision
Commentary

Art. 23
Integrity and competence of management:

Competent authorities shall take all necessary measures to ensure that persons responsible for daily management of the system holders and any persons which exercise effective control, should be fit and proper, have sufficient resources and expertise to be able to ensure the regular and orderly functioning of the markets. Competent authorities shall not grant authorisation to a “regulated market” until it has effectively established the necessary credentials of persons managing or exercising effective control over the regulated market.

Competent authorities should possess the necessary powers to ensure the removal of persons who are not fit and proper from positions of effective control or management of the market. 
New provision:



Art. 24
Ownership and governance arrangements:

Competent authorities shall ensure the public dissemination of information concerning the identity of the owners and qualifying shareholders. Where the “regulated market” is owned by a listed entity/entity whose securities are offered to the public, that entity shall, as a minimum, publish the information required by Directive 88/627 when a major holding is acquired or disposed of.

The market operator should establish arrangements, in association with the competent authority, to limit any potential conflicts of interest that might arise between, on the one hand:

· pursuit of commercial objectives of the system, 

· or personal interests of any major shareholder or member of the management;
and any regulatory responsibilities which are conferred on the market operator, on the other. The competent authority shall monitor the compliance of the market with these arrangements.
New provision:

Requirements of the major shareholding Directive requires notification beyond 10% shareholding.  Major shareholding Directive applies to companies whose securities are admitted to official listing on a stock exchange. Should reporting requirements be extended to entities operating regulated markets whose securities are not admitted to official listing?

The provision seeks to ensure that any potential conflicts of interest that might interfere with the operation of the market be identified and managed. Potential conflicts of interest might arise in respect of 

(a). commercial objectives of a “for-profit” regulated market and the exercise of any regulatory responsibilities conferred on the market operator; 

(b). personal interests of members of board and managers and regulatory functions of the regulated market.

Art. 25
Programme of operations for risk management:

The competent authority should satisfy itself that the market operator has implemented a programme of operations, organisational structure and endowed itself with appropriate compliance resources so as to fully comply with the obligations laid out below. 

The  competent authority shall ensure that the market operator implements appropriate systems and controls to identify and control  all risks to which it is exposed. The market operator should in particular be able to detect any large exposures arising from positions taken by one or more participants, and be able to intervene promptly to correct any such exposure.

The programme of operations should make adequate provision for contingency arrangements in the event of any disruption to the market, arising from failure of the processes and procedures of the market, default by participants or difficulties encountered by settlement agents or the facilities which clear and settle positions executed on the market.
New provision:

Market operator should be able to identify and manage risks to which system is exposed, and provide for appropriate contingency arrangements.

Competent authority should also ensure that the market operator possesses sufficient competence and resources to properly execute regulatory tasks delegated to it, and to ensure “best efforts” to enforce the rules of system on the participants.

Art. 26
Delegation of supervisory responsibilities to the operator of the market:

Where appropriate, the competent administrative authority may delegate clearly defined supervisory responsibilities to the operator of the market where this is necessary or useful in ensuring effective implementation of the provisions of this annex. Such delegation can only take place within the context of a clearly defined and documented framework for the exercise of any delegated responsibilities. The competent authority must satisfy itself that the operator of the regulated market puts in place the arrangements necessary to properly enforce and ensure compliance of responsibilities conferred on it. 

The competent authority remains responsible for overseeing the continued effective application of the provisions of  this Directive.

Any rules or procedures that the market operator implements further to such delegated powers, or changes to previous rules or procedures, must receive prior approval from the relevant competent authority. The “regulated market” remains responsible for any responsibilities which it has delegated to a third party.  

In particular, the market operator shall establish effective arrangements so as to be able to properly execute any monitoring, surveillance or transaction reporting obligations conferred upon it by the competent authority. The market operator must also have the resources and means to be able to undertake reasonable best efforts to ensure that market participants comply with the rules of the market.

The market operator must provide for arbitration of disputes and establish arrangements for appeal by market participants against its decisions.
New provision expanding on rudimentary requirements under  art. 23 ISD 

Art. 27
Integrity and soundness of systems for operation of the market:

The competent authority shall establish that the systems and processes employed by the regulated market are designed and implemented in a manner so as to minimise any identifiable risk of disruption to the market or its participants, or closure of the trading arrangements. In view of this systems should be reliable and secure and have adequate, scalable capacity. Contingency plans and back-up facilities should be established to allow for timely recovery of operations. The competent authority shall not grant authorisation where it is considers that the systems and processes are not sufficiently robust to withstand identifiable risk of disruption to the market.

Competent authorities should give their prior approval to any proposal from the regulated market which proposes to delegate part or all of systems management which are directly related to and critical for performance of activities of organising, processing and finalising trades. The competent authority should only grant such approval where it is satisfied that such a step will not compromise the sound operation of the regulated market, the fulfilment of all requirements set out in this Directive, or the capacity of the competent authority to ensure continued compliance of the “regulated market”, including any out-sourced activities, with the provisions of this Directive.
New provision:

Provision does not aim to eliminate risk and establish absolutely fail-proof systems. Obligation on competent authority and market operator is to stress-test against realistic, foreseeable contingencies. Common benchmarks or scenarios could be assist market supervisors in achieving comparable degree of systems robustness.

Provision also foresees a requirement to seek approval for out-sourcing of functions which are critical to the regular functioning of the system.

Art. 28


Financial resources:

The competent authority shall ensure that the regulated market holds sufficient financial resources in the form of liquid assets, to contend with risks to which the system may be exposed. These resources should be sufficient to allow for orderly closure of the regulated market where this proves necessary.

The resources held by the “regulated market” should cover the risks to which the market is exposed including counterparty and market risks and operational risks.

The competent authority should, when calculating of sufficient resources for the purposes of protecting against counterparty and market risk, take into account any alternative arrangements that the regulated market employs to mitigate such risks.
New provision:

There is no common approach to capital provisioning for markets and exchanges at EU or international level. Analysis of the relevant provision of national law in 5 Member States, revealed that 4 implement a statutory requirement in respect of financial resources. In 2 out of 4 of the Member States, discretion is left to the competent authority to fix any amounts that should be held in reserve. In a third case, a benchmark is fixed for operational risk charges but the competent authority is authorised to agree to alternative arrangements. Operational risk provisioning can be linked to operational costs.

Effective risk-pooling or risk-mitigation safeguards that are put in place by the market operator such as guarantee fund or the use of central clearing counterparty arrangements for reducing counterparty exposures should be fully recognised when assessing financial adequacy.

In view of the absence of any obvious benchmark or system for determining adequate financial resources for regulated markets, 2 possible approaches could be considered:

· Option 1: limit provision to statement to the effect that financial reserves should be calculated on a precautionary basis, and leave it to competent authorities to define relevant amount:
· Option 2: include some formula/benchmark based on relevant national provisions as a basis for comitology to operate on. Formula/benchmark should not be a fixed amount but should capture magnitude of risks/costs of failure so as  to avoid creating disproportionate entry barrier for small systems.
Comments are invited on these options, or any alternative, or the issue of capital provisioning by “regulated markets” in general.

Conditions for admission (and suspension) of financial instruments to trading on a “regulated market”:

Art. 29
Competent authorities shall ensure that regulated markets operate strict controls on the instruments admitted to trading on the market. 

Competent authorities shall ensure that market operators implement strict controls on the admission of financial instruments to trading on a “regulated market”. Only financial instruments which comply with the following requirements should be considered by the market operator as eligible for admission to trading on the “regulated market”: 

a). Transferable securities offered to the public:

Market operators shall systematically verify that issuers of transferable securities offered to the public have in place arrangements to meet their obligations in respect of initial and ongoing disclosure before admitting those securities to trading on the “regulated market”.

In the case of securities which are offered to the public within the meaning of proposal on “single passport for issuers”, the market operator shall ensure that the issuer has registered the relevant initial disclosure documents with the competent  authority in its country of incorporation, and that this information is freely accessible. 

The regulated market shall in addition verify that the issuer of a publicly offered share has established arrangements so as to comply with its requirements to make public, as soon as possible, information regarding any major new developments in its sphere of activity  which may lead to substantial movements in the prices of its shares, before admitting that share to trading on the “regulated market”. In the case of publicly offered debt securities issued by an undertaking, the regulated market shall verify that the issuer has in place arrangements for informing the public as soon as possible of any major new developments in its sphere of activity which are not public knowledge and which may significantly affect its ability to meet it commitments.

The “regulated market” must also verify with the issuer of any transferable security which it proposes to admit to trading that it is in compliance with other statutory requirements [based on suitably amended version of schedules A and B of Directive 79/279: see commentary] 

This provision is without prejudice to any arrangements that regulated markets or trading facilities may put in place on their own initiative to disseminate price-sensitive information which is disclosed by issuers of transferable securities to market participants.

b). Derivative instruments based on publicly offered transferable securities; 

In the case of derivative instruments based on publicly offered transferable securities, the market operator should have regard to the extent to which the issuer of the underlying security is in compliance with relevant obligations, the design of the derivative contract and the availability of information relating to the performance and expiry of the contract.

c). derivative instruments whose underlying is not a publicly offered transferable security;

In the event that the market operator proposes to admit to trading on the “regulated market” derivatives whose underlying is a rate, index or commodity, it shall first verify that contracts pertaining to such instruments are soundly structured. In particular, the market operator shall ensure that there is clear information relating to the performance and expiry of the contract, and clear information regarding any delivery arrangements in the event of contracts which may be settled in forms other than cash. The market operator shall also have regard to the liquidity of the underlying market, composition of index, etc. It should not admit to trading instruments where liquidity of the underlying is such as to result in susceptibility to manipulation. 

The competent authority should ensure that the market operator implements procedures to ensure that instruments admitted to trading on the “regulated market” continue to comply with the requirements set out in this provision.

The competent authority shall have the possibility to verify compliance of any instrument admitted to trading with these requirements, either at the time of initial admission or subsequently. The competent authority shall ensure the removal of any instrument which is found to be in violation of these requirements from trading on the “regulated market”. It shall notify any such decision to the competent authorities of other Member States.

Regulated markets should have arrangements to suspend from trading any financial instrument admitted to trading on the “regulated market” which ceases to comply with the requirements of this provision, or which has been admitted to trading on the regulated market on the basis of false or incomplete information.

Note: an important corollary to this provision is that instruments admitted to trading on “regulated markets” will not be eligible for admission to trading on organised markets which are not “regulated markets”.
New provision: builds on provisions Art. 1(13) ISD, Dir. 79/279.

“Admission to trading” relates to the decision by the market operator to make available the systems and processes which it operates for the organised trading of a financial instrument. “Admission to trading” is a decision made by the market operator on technical or commercial grounds and has no administrative or public law connotation. However, this provision establishes that where a market operator proposes to admit an instrument to trading on the regulated market, it shall first establish that the instrument meets certain requirements in terms of disclosure (where relevant) and constitution of the instrument. The existing ISD definition already seeks to define “regulated markets” largely by reference to the quality of the instruments admitted to trading there. This proposal seeks to confirm that approach and to remove the ambiguity regarding the defining characteristics of instruments that can be admitted to trading on the “regulated market”.

In the case of transferable securities which are offered to the public, and which can only be admitted to trading on “regulated markets”, the market operator shall confirm that the issuer has taken steps to meet all disclosure requirements and certain conditions required for the effective negotiation of securities are satisfied.

In terms of transferable securities offered to the public, which can only be admitted to trading on “regulated markets” (not on “unregulated markets”), the market operator should obtain assurances or otherwise establish that the issuer is in compliance with its disclosure obligations. Initial disclosure obligations for publicly offered securities are set  out in proposal for single passport for issuer. The market operator would be required under the present provision to establish that the relevant documentation has been made filed with a relevant competent authority and is publicly available through the offices of the latter.

In terms of ongoing disclosure requirements, the proposed provision reaffirms the requirement under annex c5(a) of Dir. 79/279, subsequently extended by Art. 7, 89/582 to all issuers of transferable securities, to make publicly available price-sensitive information. The practical mechanisms through which issuers could make information public are not made explicit under existing EU law. This issue could be usefully addressed by future EU level work on regular reporting/ongoing disclosure requirements for issuers of publicly offered securities. 

The proposed provision does not oblige the market operator to assume any responsibility for the dissemination of price-sensitive information. Such an obligation is not required under existing EU provisions. The present proposal limits itself to an obligation for the market operator that the issuer has established arrangements to meet its disclosure requirements.

Apart from disclosure requirements, the draft provision proposes to impose other key requirements foreshadowed in annexes A and B of Directive79/279 as a requirement for the admission of any publicly offered security to trading on a “regulated market”. These requirements would therefore be extended to all securities admitted to trading on the regulated market – and not be limited to the “official” segment (this archaic distinction would lose its regulatory meaning). However, the requirements under schedules A and B would need to be updated. Furthermore, certain requirements would need to be modified to allow for the fact that there will no longer be a semi-official regulated market status for e.g. securities which do not have a 3 year accounting history. Requirements under A and B which would hamper the admissibility of such securities to trading on the regulated market would need to be revisited.

In terms of derivatives based on these securities, the market operator shall examine the soundness of the contract.

In the case of derivatives based on commodities, rates or indices, the market operator can only admit the instrument to trading on the “regulated market” where it has satisfied itself that the design of the product and liquidity of the market and for the underlying are such as to ensure the operation of a “proper market”.

At present, there are few elements of EU law which provide a basis for fixing requirements for issuers or derivative instruments or the design of the product. In order to provide further certainty as to conditions under which a derivative instrument could be admitted to trading on the “regulated market”, this provision should be further elaborated and amplified through comitology.

Principles/conditions for operation of the regulated market:

Art. 30
Performance of transactions:

Prior to authorisation of he competent authority shall ensure that regulated market shall have access to appropriate arrangements which result in the speedy, efficient and final settlement of transactions executed on the system. 

To this end, competent authorities should ensure that “regulated markets” operate or are party to arrangements to deal with non-performance or default on part of participants or settlement agents.

The competent authority shall verify that the regulated market has access to arrangements which ensure reliable and efficient clearing and settlement of positions. The competent authority must ensure that whenever a regulated market relies on the services of a central counterparty of clearing house, that the latter be subject to appropriate regulation and oversight in accordance with effective prudential or risk-management safeguards.

These competent authority shall review these arrangements on a regular basis.
New provision 

This proposed provision envisages that the regulated market establish 2 levels of safeguard to protect its operation from disruption.

The market and other participants should be protected from the consequences of failure of another market participant(s) or settlement agent to meet its obligations in respect of operations performed on the market. Provision does not impose any preferred type of protection (guarantee fund, other risk-pooling arrangement, transfer of counterparty risk to central clearing counterparty).

The competent authority is required to vet the arrangements used by the “regulated market” for finalisation of transactions executed on the market. This proposal does not require that the “regulated market” own or operate clearing and settlement processes. It should be the case that the supervisor have confidence in the proposed facilities and the links between the clearing and settlement facilities and the market.

The proposal does not set prescriptive standards in respect settlement period or other aspects of clearing and settlement functioning. 

Art. 32
Rules governing trading and execution:

The competent authority shall ensure that the matching of orders and conclusion of transactions on the regulated market shall be carried out in accordance with a set of transparent and non-discretionary rules and procedures. These rules shall in particular clearly establish means for determining precedence and priorities so as to ensure the efficient processing and matching of orders, and the orderly functioning of the market. These rules shall be examined and approved by the competent authority.

The trading rules of the market shall also clarify any exceptional conditions under which the regulated market may suspend or halt trading in a given security – either at its own discretion or on request of the issuer – or introduce market-wide trading suspensions or halts. The competent authority shall have the power to request the suspension of trading in a security  where this is necessary to safeguard orderly trading.

Competent authority shall ensure that market operators establish arrangements to publicise any trading halts or suspensions, whether these relate to individual securities or market as a whole. In respect of trading suspensions or halts relating to individual securities, the market operator shall communicate (make available) this information immediately to other EU regulated markets which have admitted the security to trading.
New provision expanding requirement of Art. 1.13 ISD

The definition of rules and procedures for prioritising and processing orders is a critical feature in distinguishing organised/regulated systems and markets from broker/dealer order matching systems. Primary and possibly secondary legislation should avoid being too prescriptive about how markets and systems set their rules. The content of the rules will vary as a function of the market microstructure and systems. It is left to marketplaces to fix detailed rules. It is left to marketplaces to fix detailed rules. It is sufficient that the competent authority establish the clarity, efficacy and non-discretionary character of the trading rules. It is left to marketplaces to fix detailed rules. National authorities are granted discretion in evaluation of these rules.

Trading halt or suspension in the meaning of this proposal does not include suspension of a security from admission to trading. “Suspension” is intended to mean temporary freezing of automated execution of orders. “Trading halt” relates to formal cessation in matching of orders.

Art. 33 
Arrangements to promote transparency of trading:

The competent authority shall ensure that the regulated market implements arrangements to make public, on a continuous basis, information which enables all market participants and investors to assess at any time the terms of a transaction in financial instruments traded on the market which they are considering and to verify afterwards the conditions in which it has been carried out. 

Regulated markets shall be subject to obligations to make public, as instantaneously as possible, information regarding prices and volumes at which transactions for publicly offered securities have been completed and, where appropriate in view of the practices and systems used by the market, information pertaining to best bid and offer for individual securities and volumes which may be traded at those prices. Arrangements for publication of this information shall be such as to allow for its effective, continuous and instantaneous disclosure and be accessible to all market participants and investors on a reasonable commercial basis.

The competent authority shall not grant authorisation to the regulated market unless the arrangements established by the operator of the regulated market are sufficient to comply with the requirements set out in this provision and supplementary measures. The competent authority shall review these arrangements on a regular basis and have the power to instruct the market operator to effect any changes necessary to ensure continued compliance with this provision.

a). Post-trade information/completed transactions: 

Regulated markets shall immediately make public information pertaining to completed transactions in publicly offered securities. This information shall at least identify the security, time, amount transacted and price. This information shall be made public on an equivalent basis to all market participants.

The obligation incumbent on the market operator to make public information on completed transactions in publicly offered securities extends to any bilateral trades performed by market participants in respect of securities admitted to trading on the market, and which are performed using any of the facilities provided by the regulated market and/or under the rules of the market.

Where information is relayed to the market operator in accordance with art. 18 (annex 2), the market operator shall be required to integrate this information into the information it makes public.

b). Pre-trade information (posting of firm bids and offers which allow investors to establish whether and at what prices they can trade and volumes which can be traded at those prices): 

In addition to information regarding completed transactions, operators of regulated markets should disseminate appropriate indications as to the best price currently available for a security and the volumes which can be traded at that price. The competent authority shall at the time of authorisation of the “regulated market” establish the pre-trade information to be made public by the “regulated market”. The competent authority may authorise reduction in the level of pre-trade transparency or exemptions from this obligation where this is justified by the:

· Nature and liquidity of trade in the financial instrument in question;

· Market conditions and scale of transactions;

· The need to preserve anonymity for members and their customers;

· The needs of different market participants and the investing public for timely price information.
The Commission shall, in accordance with procedure laid down in Article XX issue guidance on the content of and conditions under which pre and post-trade information shall be made available. These decisions may also provide guidance on the conditions under which derogations to the obligation to publish pre-trade information may be authorised by competent authorities.
Existing requirements under Art. 21

The obligations of this provision extend to all financial instruments admitted to trading on a regulated market. Transparency is critical for market participants and investors in assessing the value of prospective trades, and is the means by which price-discovery is rendered efficient. However, markets have to counter-balance transparency against other requirements such as need to promote liquidity (and in particular, anonymity of counterparties for large trades). 

The proposed provision establishes a base-line of real-time disclosure of basic details relating to the transaction for all completed transactions. No delays are explicitly foreseen for block trades and upstairs trading under the rules of the market. 

Under the proposed provisions relating to investment firms, brokers and dealers which enter into transactions or match orders for  financial instruments admitted to trading on a regulated market, are required to report the basic details of those trades to a “regulated market” so as to allow the details concerning price and volume to be integrated into an aggregated price feed. The market operator receiving this information should be subject to an obligation to incorporate this information in the information it discloses to public.

The proposed provision provides for greater flexibility in respect of pre-trade transparency given the different micro-structures of markets. Obligations in respect of pre-trade transparency of the type envisaged in this provision are best suited for order-driven markets and may not be appropriate for other types of market structure. In view of this, the proposal allows for the requirement in respect of pre-trade transparency to be adapted, and the conditions under which any information be disclosed, in the light of a number of features of the market.

The present provision does not clarify how differentiation between markets should operate in this regard. The starting point is that all regulated markets be subject to a requirement to post appropriate indication as to market price and depth at that price, but that decisions under comitology be used to attenuate this obligation as a function of different criteria. 

Information under these statutory provisions should be made public on “reasonable commercial terms”. The competent authority should verify that the practical arrangements are such that the information is accessible to full range of market participants and the investing public. Market operators remain free to process, add value, and/or sell other information generated by the order-matching process.



Principles/conditions for access to and trading by participants to the regulated market:

Art. 33 
The competent authority shall ensure that the market operator implements strict and non-discretionary rules regarding the admission of trading participants. These rules shall facilitate participation of authorised investment brokers and dealers from other Member States on the same terms and conditions as local participants. 

The competent authority should rules ensure that a regulated market or trading facility operates strict, transparent  and objective rules governing the admission of participants to the market. The rules should, inter alia, seek to ensure that market participants:

· Are fit and proper;

· Possess a sufficient level of trading ability and competence, and the technical capacity to meet any reporting requirements imposed by the market operator in accordance with this Directive;

· Are in a position to prevent, detect and contend with, or otherwise assume full responsibility for any inappropriate trading orders issued by their clients through the routing/transmission facilities of the market participant;

· Have sufficient capital in accordance with the requirements laid down under EU legislation such as to cover all exposures on the market;

· Be able to meet obligations that it enters into on the market – notably, by having documented arrangements for settlement of all transactions that it undertakes, or participation in any arrangements that the market introduces to provide for effective performance of transactions or minimisation. 

The competent authority shall examine and approve the rules for admission of market participants prior to granting “authorisation” to the relevant market to commence operations. The market operator shall advise the competent authority of any changes to these rules, and shall await confirmation before implementing these changes.

The content or application of these rules shall not result in any arbitrary constraints or obstacles to participation of firms which are authorised to execute orders on own account or account of others in other Member States. The right to participate in the market shall not in particular be conditional on having a permanent place of business in the country of the “regulated market”.  

The competent authorities shall verify that the requirements relating to the admission of participants do not contain elements which may prejudice effective participation of investment firms from other Member States. Member States shall abolish any national rules or laws or rules of regulated markets which limit the number of persons allowed access thereto. If, by virtue of its legal structure or technical capacity, access to a regulated market is limited, the competent authority concerned shall ensure that its structure and capacity are regularly adjusted.

Competent authorities shall not themselves implement any additional legal or administrative requirements as a precondition for participation of relevant firms from other Member States. In particular, admission of eligible investment firms from other Member States shall not be conditional on the provision of investment services on the territory of the Member State of the market, or prior notification and/or approval by the competent authority.

The market operator shall immediately notify the competent authority responsible for oversight of the market when it has admitted a market participant from another Member State in accordance with the rules of market participation. [this competent authority shall receive a prompt response to any queries from the authority responsible for authorisation of the investment firm].

All activities of the participant on the market shall be subject to the rules of the market. The terms of agreements concluded on the market shall be subject to the law of the country of the market governing such matters. For the purposes of public and criminal law, any activities carried out on the market shall be subject to the law of the country where the market is established. This is without prejudice, to the possibility for the competent authority responsible for authorisation of the investment firm
Extension of Article 15(1)-(4) ISD.

The proposal requires that the market operator implement controls on the participants admitted to trading on the market, in the form of objective and pre-announced rules. The competent authority should scrutinise and approve these rules.

Capital adequacy requirements in respect of trading book position risk are as established under relevant EU legislation. Where the market admits remote participants, capital adequacy is supervised by the home authority. Participants should also be able to comply with any arrangements established by the market to limit the consequences of participant default. 

The provision establishes an obligation on the market operator to refrain from imposing additional obstacles to participation of participants from other Member States. Explicitly prohibits requirement to have local presence or notification mechanism for “remote members”. Competent authorities are charged with ensuring that the rules of the market do not operate in a manner which would effectively hamper participation by firms established in other Member States.

Places an obligation on national authorities to avoid obstructing admission of participants from other Member States. This provision explicitly excludes a direct notification mechanism for remote members. The objective of such a notification – while potentially valid – can be effectively met through communication from the market operator to the competent authority whenever it decides to admit a remote participant.

This provision confirms that any remote participant is fully subject to the rules of the market and the law of the country where the market is established in respect of any activity undertaken on the market. This approach is in accordance with existing article 15(2)., and corresponding provision of art. 23 annex 2, and the E-Commerce Directive (where the market is the “information society service provider”). 

Art. 34
The competent authority shall ensure that the market operator takes all necessary steps to monitor and curtail any abusive practices undertaken by market participants. 

The competent authority shall ensure that the market operator operates appropriate surveillance mechanisms so as to promptly detect abusive or anomalous trading activities of participants. The “regulated market” should also have the means to intervene promptly and effectively to curtail or correct improper or abusive behaviour.  Any such arrangements are without prejudice to the responsibilities and obligations of competent authorities as set out in the proposal for a Directive on Market abuse.

Without prejudice to any steps that it must take under the terms of its own trading rules, the market operator shall immediately report any suspicious developments to the competent authority responsible for oversight of the market. The market operator shall cooperate fully with all relevant bodies in the investigation and pursuit of market abuse in accordance with obligations laid down in the proposed Directive on Market Abuse.
New provision: 

Market operators should actively monitor transactions on the market so as to detect  patterns which may be linked to market abuse. This monitoring is necessary for the enforcement of the rules of the market, and should result in imposition of appropriate sanctions as foreseen under those rules. 

Monitoring and surveillance activities may also be carried out as part of delegation of regulatory responsibilities from the competent authority. However, under the proposal for a Directive for Market Abuse, the competent authority remains ultimately responsible for penalising market abuse.

The market operator should at all times be subject to an obligation to inform an involve the appropriate administrative authority whenever it detects suspected market abuse.

Art. 35
Without prejudice to any administrative or criminal procedures that may be launched by the competent authority, the market operator shall enforce strict disciplinary measures in respect of any suspected breaches of rules relating to behaviour of market participants.
To this end, the competent authority shall ensure that the market operator introduces arrangements for handling complaints, and effective disciplinary proceedings for examining breaches of the trading rule or other behaviour likely to be to the detriment of the market.  These arrangements should allow for right of appeal by the participant. The competent authority should be immediately advised of any actions taken against market participants further to this provision.


Rights of regulated markets pursuant to this Directive: 

Art. 36 
Right to place screens or other arrangements in other Member States so as to facilitate trading on the market by participants in those countries:

Member State authorities shall allow the placing of screens and other arrangements providing access to the “regulated market” on their territory where such arrangements are used to serve participants of that market established on their territory. 
Existing provision: Article 15(4). 

Have deleted superfluous reference to open-outcry floors: electronic trading facilities will only be offered where such arrangements are compatible with micro-structure of the market. 

Art. 37 
Right to establish branch operations in other Member States. 

On the basis of home country authorisation, “regulated markets” shall have the right to establish branch operations in other Member States subject to notification and prior approval of the host country authority. The operations of a branch established pursuant to this provision could extend to all or part of the activities for which the parent “regulated market” has been authorised in the country of initial authorisation.

Host country authorities shall assess the application for establishment of a branch operation with a view to identification of any legal, administrative or other requirements which are needed to ensure the regular operation of the branch operation of the market and the effective performance and finalisation of any functions performed by that facility. Host country authorities will also examine the proposed operation of so as to ensure that that authority is in a position to exercise any responsibilities incumbent on it under the present Directive. 

When considering the application of host country provisions relating to the market operator of the branch, the host country authority shall have due regard to the requirements imposed on the “regulated market” in the country of initial authorisation. The host authority shall refrain from imposing additional requirements where these are not strictly required to ensure the regular, orderly and efficient functioning of the branch of the market as set out in the provisions of this Directive, and the effective performance of the proposed functions of that market.

The competent authority of the country where the “regulated market” received its initial authorisation shall offer every assistance to the authority where the branch is established. The arrangements for the operation of the branch of the “regulated market” and relative responsibilities of competent authorities of the home and host Member States shall be formalised in a Memorandum of Understanding prior to commencement of the operation of the branch. This shall cover all aspects of the activity of the branch of the regulated market including admission of securities to trading, admission of market participants, conclusion of transactions on the system and arrangements for clearing and settlement of positions matched by the branch.
New provision:

The proposal aims to allow “regulated markets” to create portals or access-points in other MS to serve issuers, market participants and investors in those countries. These arrangements could involve a permanent place of business providing access for market participants to a centralised order-book in the country of initial authorisation of the “regulated market”, facilities for admission of securities issued in the country of the branch to trading on a centralised order-book or creation of self-contained order book to serve the host country market.

Where the branch entails the creation of a distinct order book to serve participants in the host country, the trading rules, order book and law under which transactions are concluded may have to comply with host country law and established market practices and conventions. Also market operator may have to assume new (self)regulatory functions (or shed some functions delegated by the home authority) in accordance with policy of host country. Arrangements for clearing/settlement would need to resolved to satisfaction of all authorities. Therefore, there will have to be intensive involvement and prior approval by the local authorities. 

The provision requires host authorities to mutually recognise relevant requirements under the law of the home country of the market so as to avoid duplication of, for example, capital provisioning, integrity of management and shareholders, compliance functions, and (components) of rule book.

This right may provide an alternative means of serving other EU markets in addition to the current possibility for markets to serve remote participants. The proposal may in particular help to break down the current stickiness of liquidity where each national “regulated markets”  has a hegemony for trading of locally issued securities, dating from initial public offer.

Art. 38
Right for the regulated market to use properly supervised clearing house/central counterparty and settlement facilities in other Member States. 

“Regulated markets” may enter into appropriate arrangements with a central counterparty/clearing house of another Member State with a view to providing for the novation and/or netting of some or all trades confirmed by the “regulated market”.  The competent authority responsible for oversight of “regulated markets” shall not implement unnecessary or unjustified measures which impede the access to or use of central counterparty or clearing facilities of other Member States by “regulated markets” under its responsibility.

The operator of the central clearing counterparty remains responsible for determining the conditions under which its facilities can be made available to the “regulated market”. It shall not be influenced in this decision by any considerations arising from any relationship between the central counterparty and any other organised markets.

In situations where a “regulated market” makes use of the facilities of a central counterparty in another Member State, the rules of the central clearing counterparty and the public law/insolvency law of the Member State where it is established will govern all issues related to the netting and novation of positions routed to it by the regulated market/facility.
The competent authority responsible for oversight of the market shall ensure that any such arrangements do not prejudice the regular and orderly functioning of the regulated market. In particular, the competent authority shall satisfy itself that the central clearing counterparty  is strictly supervised by the relevant local authority in accordance with provisions which promote its  systemic soundness. The competent authority of the “regulated market” shall have the possibility to withhold approval of any arrangement between the regulated market and central clearing counterparty only when it possible implications for the sound and secure operation of the market.

The conditions under which competent authorities can impose restrictions on the possibility for a “regulated market” to make use of CCP facilities in another Member State shall be kept under review and take account of experience in the operation of these links and convergence in the rules and arrangements for safeguarding the systemic stability of markets and central clearing counterparties. The European Commission shall, where appropriate, issue guidance on these matters in accordance with the procedure laid down in Article XX.

Any arrangements or understanding between the authority responsible for the regulated market on the one hand, and of the central clearing counterparty regarding the obligations owed to each other and the supervision of the link between the market and the central clearing counterparty shall be formalised in a Memorandum of Understanding. 
New provision:

This proposal provides for the possibility for a “regulated market” to arrange for CCP/clearing functions to be performed by a facility outside that Member State. There are several existing examples of such arrangements.

The present provision makes clear that, under either of the above scenarios, the novation and/or netting of confirmed trades are governed by the rules of the CCP/clearing house and the law of the country where it is established. This is consistent with the country of origin (service provider = CCP). It is also crucial for protecting novation and netting processes from legal uncertainty and inter-jurisdictional conflict.

The rights under this provision do not impose any obligation or presumption of obligation on a central clearing counterparty to offer these services to “regulated markets” from another Member State, or to put in place any technical linkages to facilitate use of its services by a market. These matters remain the commercial prerogative of the central clearing counterparty. 

Furthermore, any agreement to clear confirmed trades on behalf of a “regulated market” should not imply any presumption that the participants of that market benefit from any automatic rights to serve as clearing members for the central clearing counterparty. Those participants must satisfy the objective and non-discretionary requirements set by the operator of the central clearing counterparty.

There is no obligation on the central counterparty to put in place any technical arrangements or capacity to allow “regulated markets” from other Member States to make use of its systems where this is not consistent with commercial or risk-management capacity of the central counterparty. However, the assessment of whether to provide central counterparty services to a “regulated market” of another Member State should be independent of any conflicts of interest which might arise if the management or effective control of the CCP is shared with that of another “regulated market” (i.e., avoid denial of access to essential CCP facilities as a means of encouraging the matching of orders on an affiliated market which enjoys access).

The right of regulated markets to use partner country CCP as set out in this provision is subject to certain restrictions, whereby supervisors of markets, the CCP or supervisors of the latter should have a right of opposition. Any objections should be grounded exclusively in terms of need to ensure the orderly functioning of the market or the systemic stability of the CCP. In the absence of common prudential framework for CCPs. These considerations may be compounded by absence of necessary technical links between certain markets and CCPs. 
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